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Diagnosis is the larger part of our task in dealing with any prob- 
lem. Given a sound diagnosis, to find the treatment is largely a 
matter of time and persistence. Without accurate diagnosis the 
results of treatment on a conjectural basis are a matter of chance. 
I take it that in such a conference as this we are largely defining 
and diagnosing problems. Hence it would seem that each of us is 
justified in looking only at those problems which come within his 
immediate field of study. 

One set of problems of national progress comprises problems of 
legal — perhaps one should say of juridical — progress. And these 
are problems of no small moment. For we rely chiefly on the law to 
express social progress and to further social progress. The social 
progress of the past is registered in the traditional materials of our 
legal systems. We seek continually to formulate the social progress 
of the present in everyday lawmaking, and we turn continually to 
the legislature and invoke the aid of the legal imperative for the 
means of putting into action the ideas upon which we rely to bring 

1 Address before the Conference of the Departments of History, Sociology, 
Political Economy, Political Science, and Philosophy at the Twenty-fifth Anniversary 
of the University of Chicago, June 5, 1916. The topic for discussion at the Conference 
was "Problems of National Progress." 
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about social progress in the future. The amount of energy ex- 
pended by organized society in the performance of this function of 
expressing and furthering social progress through law has come to 
be prodigious. One hundred and seventy-five thousand pages are 
required to contain the annual output of the tribunals that have 
authority to declare the law. Nor are the legislative law mills 
more idle. The volume of legislation is so huge, its contents 
are so diverse, so unsystematic, and so impossible of prediction, that 
no one pretends to any knowledge of the whole body of the written 
law of any jurisdiction, and no one ventures to set down the state 
of the statute law on any subject for the country at large, since he 
knows it is likely to change somewhere in some important particular 
almost overnight. Hence if our juridical situation is not satis- 
factory it is by no means because the lawmaking organs are sluggish 
or inactive. 

In the modern world conscious lawmaking activity begins in the 
seventeenth century. In the Middle Ages men thought themselves 
bound by the authority of the fathers of the church, of Aristotle, 
and of Justinian, and conceived that they might deduce and inter- 
pret and apply, but that they might not create. The unshackling 
of private judgment at the Reformation, the Humanist ideas of 
the Renaissance, the rebirth of philosophy in the seventeenth 
century, the breakdown of the statutory authority of Roman law 
through the historical studies of the Germanists, and, above all, the 
rise of the national idea and consequent adaptation of Byzantine 
theories of sovereignty and of lawmaking as the exercise of sovereign 
will — all these things made the seventeenth and eighteenth centuries 
a great constructive era in legal history analogous to the classical 
period in Roman law. The usus modemus and the juristic writings 
that culminated in the eighteenth-century codes on the Continent 
and the rise of equity and absorption of the law merchant in England 
gave us the staple jural materials of today. But the seventeenth- 
and eighteenth-century theories of lawmaking were not theories of 
creation. They were rather theories of discovery and of expression. 
It was conceived that reason could demonstrate universal prin- 
ciples applicable to all men, to all times, to all places, and that 
reason could deduce therefrom a complete code of rules by which, 
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in the nature of things, human relations must be governed. Hence 
a period of great lawmaking activity culminated in a series of legal 
and political charts laying out the course of society for all time, and 
gave us theories of an ideal development of traditional principles 
as the jural order of nature. 

We may say that interpretations of jurisprudence from the 
seventeenth century to the last quarter of the nineteenth century 
were necessitarian. The seventeenth and eighteenth centuries 
were a constructive period. But men conceived that they were 
finding law while making it. To these centuries all law was 
inevitably determined by the nature of man; all law could be in- 
fallibly and universally determined by processes of deductive 
reasoning that admitted of no variation. In the hands of lawyers 
this made the legal rights of a Roman landowner into the natural, 
and hence the legal, rights of sovereign states in their international 
relations; it made the common-law rights of Englishmen into the 
natural rights of men, and so the constitutional rights of Americans; 
it made the Roman law of the third century and the English com- 
mon law of the seventeenth century respectively stand for embodied 
reason in the rival juristic traditions of the modern world. 

In the nineteenth century theories of lawmaking were no less 
necessitarian, with the important difference that the seventeenth 
and eighteenth centuries believed in the power of the jurist to 
discover and to shape the formal rule to the ideals which reason 
demonstrated, while the nineteenth century came to doubt whether 
he could do more than observe the processes by which legal rules 
and doctrines took their predestined shapes. The idealistic and 
political interpretations of the first half of the century and the 
physico-mechanical and biological interpretations of the last 
half of the century had in common the essential characteristic of 
belief in the futility of juristic and legislative effort. The irresistible 
movement of the ethical or political ideal to realize itself, the 
inevitable operation of natural forces as completely beyond human 
reach as the forces that are manifest in the motions of the heavenly 
bodies, the relentless working out of biological laws as hard and 
unyielding as those that shape animal and vegetable life — these 
took the place held by inexorable logic in the theory of the centuries 
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before, and the accumulation of analogies convinced men that the 
most that legal science could do for us was to teach us to observe 
nature's machine in operation, and to warn us to keep our itching 
fingers out of the cogs and to avoid becoming caught in the belts 
and shafting. So obstinate are these modes of thought that the 
economic interpretation which has been passing for modern and 
advanced in much recent juristic writing is essentially of the same 
necessitarian character. 

The time calls for voluntaristic theories of lawmaking on the 
part of jurists and judges. But the interpretations that are to bring 
such theories to the consciousness of the average legal thinker are 
wanting. Analogies appealing to him as the analogy of syllogistic 
development of premises, the analogy of geometric reasoning, the 
analogy of the laws of the physical universe, and the analogy of the 
laws of biological creation appealed to his predecessors are still to 
be found. And yet in practice we believe in effort, and we see about 
us everywhere in the work of the engineer and in the harnessing of 
physical nature to man's use the effects of intelligent and organized 
effort. We did not hold it necessary to wait for nature to put a 
canal across the Isthmus of Panama, and we shall not much longer 
hold it necessary to wait for nature to dig the legal canals that 
will give security to neglected human interests which clamor for 
recognition and protection. 

In an age of engineering triumphs, then, why not an engineering 
interpretation of jurisprudence? Many analogies suggest them- 
selves in this connection. Legal rules and juristic doctrines may 
be compared to the formulas of the engineer. They express the 
experience of the past in administering justice and make that 
experience available for the judge and the legislator in convenient 
form just as the formulas of the engineer embody the experience of 
the past and relieve him from the necessity of making long calcula- 
tions and engaging in elaborate preliminary mathematical investi- 
gations. Thus we have in each case, not limitations, but means to 
be employed in conscious construction to achieve definite ends. 
The satisfaction of a maximum of wants with a minimum of sacrifice 
of other wants, the economizing of social effort, the conservation 
of social assets, the elimination of social waste, are juristic prob- 
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lems which may easily be stated in terms of engineering. A few 
years ago one might have ventured an engineering interpretation 
of jurisprudence with efficiency for its watchword. But fashions 
change rapidly, and perhaps today our voluntaristic juristic 
theory must take form in a military interpretation with organiza- 
tion and preparedness for its watchwords. As we have seen men 
organize politically to go forth to do battle with the forces of evil at 
Armageddon, we might conceive of the community as organized 
juridically in order to defend society against the anti-social. To 
be more serious, an age that does things calls for a philosophy of 
law stated in terms of can, not in terms of can't. It calls for a legal 
science which constructs as well as observes, for a legal science that 
observes in order that it may construct. It calls for a definite, 
deliberate, juristic program as part of an intelligent social program, 
and expects that program to take account of the maximum of 
human demands and to strive to secure the maximum of human 
wants. The current military mode of speech is not without its 
uses in this connection. We may well call for a mobilizing of our 
jural materials, an organization of the agencies of making and 
administering law, and a condition of preparedness to meet the 
incursions of the anti-social. 

Two objections to a voluntaristic philosophy of lawmaking and 
a preparedness interpretation of jurisprudence will be urged at 
once. The lawyer will say that we have too much will in legisla- 
tion as it is; that our lawmaker in his desire to achieve social ends 
through the law continually overlooks the limits of effective law- 
making; that the chief cause of ineffectiveness in modern law- 
making and a chief cause of the huge bulk and incoherent content 
of recent legislation are to be found in a notion of law as will rather 
than as reason, a notion that it is enough that one who has the 
power to impose his will upon the community in the form of com- 
mands shall have formulated the commands that seem good to him, 
and hence that the words "Be it enacted" justify everything that 
follows. It cannot be denied that legislative lawmaking of today 
is too heedless of the intrinsic limitations upon effective legal action 
and is too prone to regard expression of the sovereign will as the 
end rather than as a means toward more durable ends. But I 
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venture to think that there is too much will in legislative practice 
largely because there is too little will in juristic theory. Under 
the reign of a juristic theory of the futility of conscious lawmaking, 
especially when there goes along with it a political theory of 
sovereignty in the general will, it is inevitable that the popular 
lawmaker who is told by jurists that he cannot make law should 
answer, after the manner of Diogenes, by taking up his roll of bills 
for acts and saying, sohitur lege ferenda. Thus those who could 
guide the lawmaker think it quite needless for him to act, and he 
is left to experiment as best he may with a power of issuing com- 
mands in the name of organized society certified to him authori- 
tatively by our political theory. 

A more serious objection will be urged by the political and 
philosophical individualist who will fear that our program of juristic 
organization and preparedness resting on a voluntaristic legal 
philosophy will in the long run retard progress by checking or 
ehminating the spontaneous individual action and the individual 
initiative from which progress has usually been found to proceed. 
He will say that the grain of truth in the nineteenth-century theories 
of juristic and legislative futility is in the necessity of safeguarding 
this spontaneity of individual action, this individual initiative in 
thinking and acting which is the mainspring of progress. Thus we 
are called upon to consider whether this spontaneity and this 
initiative may in some degree be organized; to consider whether 
they are to be left to develop blindly or may be given some degree of 
conscious stimulus and may be put to conscious utilization. 

A good part of progress in thinking consists in finding new ways 
of putting old ideas. The antithesis of organized activity and 
spontaneous individual activity is a case in point. For it puts in 
new form a question which has been crucial in legal and social 
philosophy since Kant. Although legal history has been written 
under the influence of the idealistic interpretation as a result of the 
pressure of individual interests for recognition and security, it 
must be rewritten in terms of the ever-widening recognition and 
securing of social interests. At first the law recognizes and gives 
effect to but one phase of the social interest in general security, 
namely, the fundamental social interest in peace and good order. 
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In its earlier stages it gets no farther, and when a social interest in 
general morals is recognized and secured it is largely because what 
is contra bonos mores or impious endangers the safety of the com- 
munity, since the gods do not trouble to take overaccurate aim in 
sending lightning or pestilence against those who offend them. 
When the social interest in the moral and social life of the indi- 
vidul comes to be definitely set off, it has to wage a long conflict with 
the social interest in government as a social institution — for the 
balance between the two is not always easy to find or to maintain— 
and the conflict appears superficially to be between public interests 
and individual interests, between the state or society through the 
state as guardian of its interests on the one hand and the individual 
on the other hand. So thought the eighteenth century, and so in 
consequence read our bills of rights. Kant, restating the matter 
in terms of his theory of justice as the maximum of free individual 
self-assertion, put it as a problem of reconciling government and 
liberty. Today we may restate it as a problem of reconciling organ- 
ization with spontaneous individual effort; of reconciling social 
control with individual initiative. It is by no means a simple 
matter. We achieve little when we put it to the test of solving 
metaphysical formulas; for in part it involves choice of means 
for adequately securing social interests, and in part it involves a 
balance of general social interests with the very strong particular 
social interest in the moral and social life of each individual. Here 
again we may resort to our military analogy. Despite newspaper 
assertion to the contrary one need not read very far in the writings 
of military theorists of the chief military power of today to see that 
they seek to effect this very reconciliation. It is too early to draw 
lessons from the present war. But no one can doubt that it was 
achieved in practice to a remarkable degree in the war of 1870. 
For spontaneity need not be ignorant spontaneity. Individual 
initiative is better in some places than in others, and it is not 
essential that the individual be incompetent. Organization may 
be enlightened and liberal even if organizations have been known 
to be pedantic and narrow. And the likeliest way to keep an 
organization enlightened and liberal is to devote conscious thought 
to that end. As military organization and military control may 
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be achieved without stifling individual spontaneity and initiative, 
so intelligent social control does not intrinsically and inevitably 
involve paralysis of individual free action. Indeed, it is worthy of 
note that it is often those who profess to stand for individual initia- 
tive who seek to stifle spontaneous endeavor to make our legal 
systems more effective instruments for their ends. To the president 
of a great American university sociological jurisprudence is but a 
"juristic osteopathy." In medicine he would have no difficulty in 
distinguishing chiropractics from bacteriology, but in law, which 
is so immediately connected with political questions, he fears 
critical study of the adjustment of means to end and feels that we 
shall best promote spontaneity and individual initiative by assum- 
ing that all juristic research along new paths is but for charlatans 
and quacks. 

When the layman thinks of law, it is commonly in the form of 
criminal law. It chances that criminal law today affords a happy 
illustration for my purposes, for everyone who writes and thinks 
about law and government is discussing some phase or other of penal 
legislation and administration. When anything is to be done, 
the social reformer is likely sooner or later to invoke the criminal 
law. When the legal muckraker wishes to run amuck, he usually 
turns to the criminal law. When the more conscientious lay critic 
of our institutions desires to expose the condition of our legal 
Denmark, he points to the criminal law. Indeed, they have some 
warrant, for in few places are the effects of our lack of organized 
effort more conspicuous. We have a well-understood body of 
tradition proceeding on one theory on which we have grafted an 
overgrown mass of legislation proceeding on many diverse and 
conflicting theories, and it is no one's business to put the whole 
into even the semblance of order, much less to survey the whole, 
trace its different constituents with reference to the ends to be 
attained, and seek to make it more effective toward those ends. 
As one reads the current literature of criminology he comes to 
recognize that it is made up of many partial and one-sided views. 
There is a medical view in which criminal law is thought of in 
terms of the insane and the epileptic, a psychological view in which 
it is thought of in terms of the feeble-minded; a penological view 
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in which it is thought of in terms of the prison life of the condemned 
felon; a social worker's view in which it is thought of (we will say) 
in terms of the convict's family; and a police officer's view in 
which it is thought of in terms of the professional criminal. Legis- 
lation proceeds now on one of these and now on another. But it 
is no one's task to essay a synthesis, to carry out an intelligent 
weighing and balancing, and to put an orderly and consistent 
system on our books. Those who would attempt such a task and 
would substitute organization and preparedness for our present 
blundering methods seem to President Butler to be urging applica- 
tion of juristic osteopathy to the body politic. If it leads to such 
fears, let us discard the biological analogy. Let us not think of 
society as a huge animal to be massaged by the bone-setter or 
dosed by the veterinarian. If the spectacle of a professorial mas- 
seur at work upon the corpus juris is not edifying, let us think 
rather in military terms of great social objectives to be gained by 
carefully planned, well-prepared expositions, or lost by impromptu 
strategy and amateur logistics. 

To pursue our military analogy, let us have a juristic general 
staff. As it is, it is no one's duty to keep us juristically prepared. 
We have no juristic intelligence department, no juristic aerial 
scouting service, no juristic siege trains prepared in advance, and 
no preparation for any considerable drain upon our juristic muni- 
tions. It is no one's duty to work constantly and continuously 
for legal improvement. It is no one's duty to keep an eye on the 
legal system as a whole and on all its parts to see what is working 
well and what is not, to study the why in either case, and to put 
the results into suitable drafts of legislation. 

Everywhere in the law there are defects which writers and 
teachers and bar association committees have pointed out again 
and again without moving the legislature to act. A measure as 
carefully worked out and as intrinsically important as the Uniform 
Sales act has only begun to be adopted generally after a decade. 
For in legal matters state and nation alike have no general staff. 
Our executive departments of justice are mere prosecuting depart- 
ments. Our judicial departments are a hierarchy of separate 
tribunals each with its own jurisdiction, and, except in the municipal 
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courts of Chicago and Cleveland, the idea of a court as a bureau of 
justice has made little headway. Our legislative judiciary com- 
mittees are mere sifting agencies. Their functions are negative 
only. And their sifting function is performed under such pressure 
that many things pass their hurried inspection that ought never to 
be enacted. Things every day slip into statutes upon important 
legal subjects which a legal general staff would expose at once. The 
legislative reference bureau essays part of the work of a general 
staff. But its field is too limited. For there is much more involved 
than study of comparative legislation and provision for better draft- 
ing. To put but one example, we need preparedness for defense as 
well as for offense. Legislation is too much at the mercy of aggres- 
sive particular interests. If one doubt this, let him compare the 
common law as to the liability of innkeepers, worked out on a 
theory of safeguarding the public in the days of travel upon horse- 
back, with modern American statutes procured by hotel-keepers' 
associations. Or let him study the statutes as to material men's 
liens procured by lumber dealers' associations in many of our 
states. I mention these because they are common and of long 
standing. But any state statute book will show how completely 
our legislation may be molded by any aggressive particular interest 
that does not come into conflict with a well-defined permanent 
group of voters. 

One problem of national progress, then, upon which effective 
treatment of many others will hang in practice is legal organization 
and legal preparedness. The first calls for a ministry of justice 
which is still to come. The second calls for law schools which we 
have. But the second will achieve little without the first. More- 
over, the schools, as indeed many of them are coming to see, may 
do much more for legal preparedness than they have essayed in the 
past. 

Let us note for a moment what is to be done in the way of 
organization. For one thing, we need a modern organization of 
our courts — -a problem to which the Judicature Society in Chicago 
is devoting much attention. Again, there is need of organization 
of judicial administrative business. If we think of the administra- 
tion of justice as the social objective, we can no more attain it with 
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the judicial armament and the clerical system of judicial business 
inherited from seventeenth-century England and shaped in the 
pioneer, rural, agricultural communities of the first half of the 
nineteenth century, than we may expect to conduct a military cam- 
paign today with the mule trains and the commissariat arrange- 
ments of the Civil War. But beyond this organization of the courts 
and of the administrative offices immediately connected with the 
courts we need a real ministry of justice charged with the duty 
of active and continuous effort to make the law effective for its 
purpose, as the courts are charged with the duty of effective 
administration of the law when provided. 1 The legislature will 
give the formal sanction. But someone must do the preliminary 
study, must perceive the leak to be stopped, must discover the 
anomaly to be pruned away, must find the directly advantageous 
practice to be extended, the conflicts to be abated, and incon- 
sistencies to be reconciled. So long as this is everybody's business 
it is nobody's business, and so much of the pressure for legislation 
comes from purely selfish motives that one who essays a real 
improvement out of pure public spirit is not unlikely to be met with 
suspicion. Thus he becomes discouraged and, lacking any selfish 
motive for persistence, gives up where the advocate of legislation 
for some particular group or class continues the pressure and 
succeeds. 

In addition to organization through a unified judicial system and 
a ministry of justice legal preparedness calls for scientific research. 
To name but three points, in order to make the law effective, we 
require a census of the interests which the law may be called upon 
to recognize and secure; we require well-considered and carefully 
worked-out principles of valuing these interests when ascertained, 

1 "Take any particular department of the common law; take, if you please, any 
particular statute. Why is there not a body of men in this country whose duty it is 
to collect a body of judicial statistics, or, in more common phrase, make the necessary 
experiments to see how far the law is fitted to the exigencies of society, the necessities 
of the times, the growth of wealth, and the progress of mankind ? There is not even 
a body of men concerned to mark whether the law is free from ambiguity or not; 
whether its administration is open to any objections; whether there be a defect either 
in the body or conception of the law, or in the machinery for carrying it into execution." 
— Lord Westbury, address to the Juridical Society, 1857, in Nash, Life of Lord West- 
bury, I, 190. 
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and, above all, we require study of application and enforcement of 
law and determination of the limits of effective legal action. As I 
have said, this part of our program of legal preparedness calls for 
law schools, and law schools we have. But the law schools that 
execute this part of our program must be more than vocational 
schools, important as that function is. They must be more than 
schools of jurisprudence in the sense of a pure science of law. They 
must combine vocational training, pure science, and research. For 
research of the sort which is required must be carried on by lawyers 
if its results are to be of use in legal progress. Unhappily the 
juristic doctrine of the futility of lawmaking has resulted thus far 
in such work devolving chiefly on laymen. Often these laymen 
have seen well enough what was to be done, but they have lacked 
that command of legal materials which the task demands. 

It has often been said that the law has been so taken up with the 
needs of business and the demands of property that the interests of 
men as mere human beings — their interests of personality — as dis- 
tinguished from men as traders and owners — their interests of 
substance — have been neglected. But if we grant that security 
of acquisitions and security of commercial transactions were 
social objectives in the last century, we must admit that the law 
was then little, if at all, more successful in attaining them than in 
attaining the more neglected objectives on which we are coming 
to insist. For instance, the law as to foreign corporations involves 
most important interests of business men and of property owners. 
Yet the law did no better and no worse here than in the case of 
employers' liability. In each case it relied on a slow process of 
judicial inclusion and exclusion to work out principles upon a basis 
afforded by the traditional materials of our legal system. Un- 
happily in the one case our tradition was warped at the outset by 
royal jealousy of municipal corporations, and in the other case the 
most fruitful common-law analogy was missed at the outset. In 
each case as the twig was accidentally bent in the beginning so the 
tree inclined ever after. 

The Civil War demonstrated that common sense and courage 
were not enough to make officers or even soldiers. Every legisla- 
tive session shows that good intentions and common sense and a 
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sensitive ear to the ground are not enough to make lawgivers. 
Yet we cannot have a class of professional lawgivers. It is not 
merely that we distrust experts generally. There is some founda- 
tion for distrusting the expert when he is more than adviser. The 
specialist is but too likely to project his specialty to matters beyond 
its limits. What we need is to give our legislators expert counsel, 
to make expert preparation for lawmaking in advance of legislative 
sessions, and to commit this preparation to a body that under the 
pressure of responsibility can develop some consistent policies and 
work toward some denned ends. Individual initiative will not 
suffice. It has done some notable things indeed; for such under- 
takings as the Century Digest and the Cyclopedia of Law and Pro- 
cedure and Lord Halsbury's Laws of England in the Roman-law 
world would have been the work of the state. Yet how differently 
would a proper ministry of justice execute the task of digesting or 
restating the law. If we grant that the private undertakings 
referred to have given us serviceable professional tools, yet we 
must recognize that they have not made for improving the law, 
and that as forms of the law they leave very much to be desired. 

Historically war and the administration of justice are the two 
great functions of the state. Systematic, organized, continuous 
preparation is demanded for the latter no less than for the former, 
and will be no less fruitful of results in the one case than in the 
other. 



